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Executive Summary

Prison inmates working inside the prisons for private-sector businesses assemble cables for elec-
tronic equipment and sew graduation gowns in South Carolina, make baseball caps in Connecticut and
book travel reservations for airline customers in California. But fewer than 2,000 prisoners nationwide
are employed by private enterprises. The prisons themselves employ prisoners to make such products as
office furniture and license plates and to grow food for inmate consumption. But the prisons have jobs for

no more than half of those imprisoned.

Despite a consensus of the American public that prison inmates should be gainfully employed,
most are idle. Their idleness contrasts sharply with the circumstances of their 19th-century counterparts.
Three-fourths worked and two-thirds of the workers were contracted to private entrepreneurs and farmers

to produce goods for the general marketplace.

Under this system, many prisons posted financial surpluses rather than burdening taxpayers. Few
prisoners served more than one term, suggesting much lower recidivism than today. Yet the success of
prison labor was repeatedly attacked by prison reformers, trade unionists and business owners who op-

posed the possibility of competition from prison-made goods.

The attacks were successful. Over the years a series of federal and state laws made it increasingly
difficult for either prison authorities or private firms to employ prisoners productively by banning the
transport and sale of virtually all prison-made goods except to state and federal agencies. During World
War II, prohibitions on inmate labor were relaxed, prison industries produced much-needed war materiel,
prison morale rose and some prisons became self-supporting. But restrictions were reimposed when the

war ended.

Providing access to productive jobs in the labor market for the state and federal prison population,
now grown to 1.1 million, and reducing the burden of their upkeep on taxpayers requires removing the
legal limitations on work by prisoners. It further requires involving the private sector in creating produc-

tive jobs and improving the productivity of the prisoner workers and the quality of their work.

If one in four prisoners could be put to work for private enterprise over the next five to 10 years,
during which time the prison population is projected to increase to 1.6 million, that would mean 400,000

new prison jobs. Allocating 60 percent of their earnings to taxpayer compensation could reduce taxpayer



costs by $2.4 billion per year, or somewhat less than 10 percent of the total cost of prison support. Fur-
ther, this would increase the possibility of obtaining restitution for crime victims. Thus far, however, only

halting steps have been taken to remove restrictions or to create jobs.

In 1979, Congress relaxed some strictures by passing the Percy Amendment. This amendment
created the Private Sector/Prison Industry Enhancement Certification program, better known as the PIE

program, which allows private companies to employ prison labor under very strict conditions.

e Since 1979, the PIE program has certified 37 jurisdictions to engage in joint ventures with

private enterprises to employ inmates.

e The program has generated gross earnings of $63 million for convicts, including room and

board payments of $13 million.

e At the end of the first quarter of 1996, 1,944 prisoners were employed in PIE projects and
earnings were at an annual rate of $13 million, with about half of the earnings going toward

support of the prisoners’ families, restitution to victims, taxes and incarceration costs.

Despite the success of the PIE projects, less than 2/10 of 1 percent of prisoners are part of the

program. Clearly more needs to be done.

This study analyzes the American experience of private employment of prisoners and concludes
that the advantages far outweigh the disadvantages. Expanding the role of the private sector in prison
work would reduce crime, increase economic growth and reduce the burden of the criminal justice system

on taxpayers. Among the steps that must be taken to make prisons hum with productive activity are:
e Repeal the various state and federal laws that restrict trade in prison-made goods.

e Repeal the laws that compel government agencies to buy prison-made goods in favor of com-

petitive bidding for government purchases.
e Create prison-enterprise marketing offices in prison and jail systems.
e Allow private prison operators to profit from the gainful employment of convict labor.

Such reforms would overwhelmingly benefit American taxpayers, consumers, workers and busi-

nesses.



“In 1885, three-fourths of
prison inmates were involved
in productive labor.”
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Introduction: Idle Hands behind Bars

The cost of operating the nation’s prisons is soaring, along with the
number of people in prisons.

e Since 1980 the state and federal prison population has increased
from 316,000 to 1.1 million.

e By the year 2002 the inmate population is expected to increase by
another 43 percent.!

e The expense has reached about $25 billion a year, or $250 a year
for every household in America.

One of the most promising proposals to reduce the cost of criminal
justice is to increase the amount of productive work by prisoners. Yet, despite
a long-standing consensus in favor of gainful employment for convicts,
idleness in prison remains the norm.

Perhaps half of all prisoners do some kind of work, counting house-
work (prison maintenance chores) and vocational training programs in the
prisons themselves. Most of these jobs, however, are part-time and produce
no income for room and board, restitution and other ends.

Things used to be different. In 1885, three-fourths of U.S. prison
inmates were involved in productive labor, the majority working under prison
contract and leasing arrangements with private employers.2 However:

o Fifty years later, only 44 percent worked, and almost 90 percent of
those who did worked in state rather than private programs.3

o A 1994 survey of 46 correctional systems in the United States and
seven in Canada found that only 9.4 percent of female and 7.75
percent of male inmates worked at jobs other than housekeeping
and maintenance.

e According to the Correctional Industries Association 1995 Direc-
tory, only about 70,000 inmates were employed in state and federal
prisons in 1994.

e Fewer than 2,000 prisoners (less than 2/10 of 1 percent) worked for
private companies in joint prison ventures in 1996.4

As Figure I shows, a 1990 census found that only 7 percent of prison-
ers worked in prison manufacturing industries and another 4 percent in farm-
ing, a fall from 11 and 5 percent, respectively, six years earlier. These figures
suggest that prison employment did not keep pace with the enormous run-up
in prison population since 1980.5 The same census did report, however, that
the proportion of prisoners working at maintenance chores like laundry and
food increased from 32 to 41 percent of inmates during the same period.
Fewer than 1 percent were in programs that allowed them to leave the prison
during working hours for a regular outside job, and nearly 9 percent were
enrolled in the prisons’ vocational training programs.
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“7 percent of prisoners work
in prison manufacturing and
4 percent in farming.”

FIGURE 1
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Source: U.S.Department of Justice, Bureau of Justice Statistics, Sourcebook of Criminal
Justice Statistics 1993, p. 634.

Prison industries produced more than $1 billion worth of goods and
services in 1994, mostly for other government agencies. Much of prison
industry output is shoddy, overpriced merchandise that state agencies are
forced to buy from the prison industry monopoly.6 The largest prison supplier
was the Federal Bureau of Prisons with $433 million in output for federal
agencies, yet the system employed only 16,000 inmates out of 61,000 inmates
eligible to work (e.g., those not in solitary confinement, considered dangerous
or being transferred) from its total of 85,000 inmates.” Texas has been a
leader in state-run prison industries, yet in 1994 employed only 7,500 inmates
(one in 10) in 42 factories and another 6,500 in the prison agricultural divi-
sion.8



“Prisoners employed by the
private sector have consis-
tently outperformed those
working in prison system
industries.”
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Over the years, federal and state laws — often promoted by those
opposed to competition from prison-made goods— have reduced the opportu-
nities for employment, as discussed below. Halting steps have been taken
recently to allow prison-made goods in the marketplace and to create private-
sector jobs for prisoners, but legal restrictions that still remain have hampered

progress.

In 1985, the late Chief Justice Warren E. Burger urged repeal of all
statutes limiting the amount of prison industry production and discriminating
against prison-made goods. Burger urged the cooperation of business and
organized labor to use prison labor productively. Burger proposed an immedi-
ate increase in the number of prisoners working from 10 percent of the prison
population to 20 percent, with a 10-year goal of “a full 50 percent of inmates
working.”® More than 10 years later, Burger’s proposed goal is little closer to
realization than it was then.

Why the Private Sector Needs To Be Involved

States need only so many license plates, only so much furniture for
government agencies and only a certain number of workers on prison farms.
Thus the private sector must be involved both in creating jobs and in finding
markets for prison-made products if prisoner work is ever to employ large
numbers of inmates and produce significant income.

Prisoners employed by the private sector, whether by contract or lease,
have consistently outperformed those working in prison system industries.
For example, in 1923, when the private sector still played a significant role in
prisoner employment, a Labor Department survey found that: 10

e Output by prisoners employed by private businesses was $3,173

per worker year.

e Output by prisoners in state-use and public-account work was $860

per worker year.

e Productivity was about four times greater under private control
than under public control, even if the same industries were com-
pared; for example, furniture manufacturing under private contract
had output per prisoner year of $2,740 versus $683 for state use
and public account.

Penologist Howard Gill observed that industries operated by the
prisons themselves were terribly inefficient and had a lot of idleness compared
to prison workshops operated by private industry. Gill wrote, “It appears that
idleness increases as public control increases.”11



4 The National Center for Policy Analysis

“Putting one in four prison-
ers to work could reduce
taxpayer costs by $2.4 billion
per year.”

Why Prisoners Need to Work

There are both economic and habilitative advantages to having prison-
ers work. Revenue from prisoner-produced goods and services can offset part
or all of the cost of incarceration. Part of the wages paid to prisoners can be
used for the same purpose or go to victims for restitution, or to the prisoners’
families for upkeep. In addition, working provides other benefits to prisoners.

Projected Gains for Taxpayers

In a survey by the Enterprise Prison Institute, prison industry managers
frequently mentioned 25 percent of prisoners as a desired target for employ-
ment. Gov. Tommy Thompson of Wisconsin has set a goal of 25 percent of
state prisoners privately employed. U.S. Sen. Phil Gramm (R-TX) has pro-
posed that federal prisoners pay 50 percent of their annual support cost
through prison work.12

What could we reasonably expect under an aggressive expansion of
private production by prisoners?

e A full-time job typically means 2,000 hours of work per year (40
hours per week times 50 weeks).

e An average wage of $5.00 an hour is feasible, for a total of $10,000
in gross earnings per prisoner each year.

e If a majority of these earnings were allocated to taxpayer compen-
sation, say 60 percent, then at least $6,000 a year per prison worker
would be available to compensate taxpayers.

If one in four prisoners could be put to work for private enterprise over
the next five to 10 years, during which time the prison population is projected
to increase to 1.6 million, that implies about 400,000 new prison jobs. Their
work would reduce taxpayer costs by $2.4 billion per year, or somewhat less
than 10 percent of the total cost of prison support.!3

One of the difficulties of creating jobs for prisoners is that many of
them are illiterate or semiliterate, or have low IQs, but champions of inmate
labor are confident such jobs could be created. The federal system has the best
prospects for high rates of payback because many of the prisoners are there for
crimes typically committed by more intelligent criminals like counterfeiting,
kidnapping and drug smuggling.

Restitution

Ideally, the money that prisoners earn also could provide restitution to
their victims, along with upkeep for the prisoners’ families and savings for use
after their release. Under the current system, the lack of productive prison jobs
has limited efforts to gain restitution for victims. Thus courts rarely order
restitution when they send someone to prison.!4



“Prison conduct was better
among prisoners who
participated in work, voca-
tional or apprenticeship
programs.”
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e In 1986, 36 percent of felons placed on probation, including 52
percent of burglars, were ordered by state courts to pay restitution.

e Butonly 14 percent of felons sent to prison were ordered to pay
restitution.

Benefits to Prisoners

Putting prisoners to work at productive jobs results in better-behaved
prisoners, can help train them in work habits and skills and may increase the
likelihood of a productive life when they are released.

Prisoners Overwhelmingly Prefer Work to the Tedium of Prison
Life. This is common knowledge among experts.!5 Prisoners especially
value opportunities to work for private-sector firms, as is demonstrated by the
number who sign up for prison industry jobs wherever formal waiting lists
exist.!0

Prisoners Who Work Behave Better. This is confirmed by prison
officials, although hard data from social scientists are less abundant and more
controversial. For example, a 1989 survey found mixed results.!” However, a
federal Post-Release Employment Project (PREP) study confirms that em-
ployed prisoners do better than those who do not work. Data were collected
from 1983 to 1987 on more than 7,000 federal offenders. Study group mem-
bers worked in prison industries (57 percent), participated in combined work
and vocational training (19 percent) or in vocational training, apprenticeship
training or a combination of the two (24 percent). Preliminary findings were
reported in 1991 when all offenders in the study had been free for at least one
year. The investigators used a sophisticated statistical matching procedure to
compare study participants with otherwise statistically identical prisoners
released in the same quarter.!8 Prison conduct among inmates who partici-
pated in work, vocational or apprenticeship programs was better than that of
otherwise similar prisoners. Participants were less likely to have a misconduct
report during their last year of incarceration, and when they did receive a
misconduct report it was less likely to have been serious.

After release to halfway houses, participants in the PREP study were
24 percent more likely to get a full-time or day labor job than those who had
not worked in prison. Those who had worked in prison also earned more than
those who had not and were more likely to move on to a better-paying job.
Only 6.6 percent of those who worked in prison had their parole revoked or
were charged with committing a new crime during their first year of super-
vised release, compared to 10.1 percent of the group who had not worked in
prison.!?

These same findings hold up over a much longer period. Most partici-
pants in a follow-up to the PREP study had been released for at least eight
years and some for as long as 12 years. Prison work and training programs
seem to have been especially effective in reducing the likelihood of recidivism
in the long term.20
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“American colonists relied
on shaming, maiming or
killing instead of imprison-
ment.”

Badger State Industries (BSI), Wisconsin’s state prison industries
program, employs about 600 of Wisconsin’s 10,000 prisoners to produce
everything from coffee cups to furniture. A study indicated that the recidivism
rate after three years was 15 percent lower for those who worked for BSI than
for those who did not. According to BSI’s director, Steve Kronzer, “People
who worked for prison industries tended to do better than normal.”2!

Sociologists Peter Rossi, Richard Berke and Ken Lenihan concluded
from a large experimental study in the 1970s, “Employment for ex-felons is
clearly the strongest antidote to reengaging in criminal activities. ...(W)orking
clearly lowers the probability of arrest on all sorts of charges.”?2

Origins of Convict Labor

The idea of work by prisoners is hardly new. In 1787 the founding

father of criminology in the English-speaking world, Jeremy Bentham (1748-
1832), urged replacement of the jails of his day by what he termed “mills for
grinding rogues honest and idle men industrious.” In the late 18th century, the
humane prison reformer Jean Jacques Vilain of the Maison de Force (House of
Enforcement) at Ghent, Belgium, opposed life imprisonment and cruel punish-
ment but administered his facility by the Biblical injunction, “If any man will
not work, neither let him eat.”23

The American colonists, reflecting British traditions in punishment,
relied on shaming, maiming or killing rather than imprisonment. Offenders
were exposed to public derision in stocks (wooden devices for holding the
feet) or the pillory (for the head and wrists) or branded for minor offenses. For
more serious offenses, hanging and even burning at the stake were used.
Primarily because of the expense, jails were used for temporary confinement
only. These Colonial American practices were common not only in Britain but
in most other European countries at that time.24

Early Prisons

In April 1790 the Pennsylvania Legislature authorized the first peniten-
tiary in the United States, the Walnut Street Jail in Philadelphia. Inmates were
confined in individual cells, where they not only slept but also worked at
handicrafts. Quaker activist George Fox, who was influential in bringing
about the establishment of the penitentiary, believed that self-reformation
would come from long-term isolation under fixed sentences, solitary work and
contemplation. The “gaol” at Wymondham in Norfolk, England, erected in
1785, was the immediate inspiration for this first American prison.
Wymondham’s creator, Thomas Beever, said that the prison was far more
effective than whipping, and with hard labor six days a week many prisoners
earned more than double their maintenance 2>



“Wardens were under
substantial pressure to make
their prisons financially self-
sufficient.”
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As other prisons were established toward the end of the 18th century
and in the early 19th century, the Pennsylvania system served as the model.
But after 1823 the Auburn system, named after the New York state prison in
that community, came to dominate U.S. prisons because of its superior eco-
nomic productivity. The Auburn system confined prisoners at night in solitary
cells but brought them together during the day in congregate workshops where
they were not allowed to converse.

At first, work by prisoners was done for the state, although prison-
made goods were sold on the open market. Almost immediately after the
Auburn system was introduced, cabinetmakers in New York protested the
competition of prison-made goods.26 Nevertheless, private enterprise quickly
began to play a prominent role in the Auburn system through contract prison
labor.

Despite — or perhaps because of — the emphasis on handicrafts,
Pennsylvania’s prisons were never self-supporting. The Eastern Penitentiary,
the nation’s first, was never able to earn enough to offset the cost of feeding
and clothing the convicts. The state’s Western Penitentiary finally earned
enough from prisoner labor in the 1840s to pay the cost of prisoner mainte-
nance exclusive of prison salaries.2”

Officials originally intended prison labor to offset the cost of incar-
ceration, or at least a large part of it. Wardens were under substantial pressure
to make their prisons financially self-sufficient, and they were “concerned as
much about profits as prisoners.”28 Newgate prison, opened in New York
City in 1797, paid nearly all of its expenses during the first five years from
production within the prison. By 1803 a tiny surplus remained after the
prison’s expenses were paid.2® By 1825 the legislature stipulated that the duty
of prison agents was “to cause all the expenses...of any kind, to be supported
wholly, or as nearly as shall be practicable, by the labor of the prisoners.”30
[See Table 1.]

Contracting with Private Businesses

Under the contract system, prison officials advertised for bids from
private employers to hire the labor services of convicts within the walls of the
prison, while prison officials retained control over security and sustenance.
Contracts usually were awarded to the highest responsible bidder, with the
private contractor posting a substantial performance bond to insure the prison
against financial default. Contractors typically provided the necessary raw
materials and furnished the craftsmen and foremen needed to train and super-
vise the prisoners. Depending on the terms of the contract, the contractor
might also provide tools, machinery and power to operate equipment. The
contractor sold the finished products in the open market, and the state received
a fixed fee per prisoner per day.
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“Leasing proved economi-
cally successful but politically
difficult.”
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Although the Auburn prison showed a deficit in its early years, it
earned a surplus after 1829. The Sing Sing prison, also in New York, posted
deficits in its early years, but from 1833 to 1841 earned surpluses totaling
$94,000. The prisons of Massachusetts, Ohio and Connecticut, among others,
also showed surpluses.3!

Advocates of the Auburn or congregate labor system argued that it
meant lower costs to build and operate prisons, better vocational training and
far more revenue for the state than the Pennsylvania system of individual
handicrafts in single-cell confinement. Less isolation of the prisoners, gainful
employment and a generally favorable experience with the system satisfied
legislators. An article in 1839 celebrated the degree of satisfaction this way:
“It is surprising how little it costs to do good, if we really set ourselves to
work in the right way.”32

Prisoner Leasing

After the Civil War, convict leases became another way in which
prisoners were put to work. Under convict leases, private employers essen-
tially assumed control over nearly all aspects of prison life, including security
and living conditions. Prisoner leases usually involved work camps on farms,
construction sites (including railroads) and mines outside prison walls. Leases
to private employers usually yielded the highest revenues to the state.33

The system of leasing prisoners to private businesses for work outside
prison walls was first tried in Kentucky in 1825, and during Reconstruction
the practice became widespread in Southern and border states whose econo-
mies had been devastated. Leasing proved economically successful but politi-
cally difficult.

All of the Southern states achieved net profits from prison labor in the
limited sense that the taxpayers were relieved of the burden of maintaining
prisons. Early lease contracts in the 1860s and 1870s were not always suc-
cessful, but during the 1880s and 1890s leasing became very profitable and
state officials welcomed the additional income from prison labor.34

Case Study: Tennessee.>> A 200-cell prison opened in Nashville in
1831 and prisoners worked at coopering, blacksmithing and manufacturing
wagons, harnesses and shoes. Convicts also quarried and cut stone for the
State Capitol. Proceeds from these labor services were supposed to defray the
expenses of long-term confinement. During the prison’s first two decades,
legislators praised it as a profit-making organization. Yet some mechanics
and tradesmen complained that prison products and prison labor competed
unfairly and degraded their respective trades. In 1853 the new Tennessee
governor (and subsequent president of the United States), Andrew Johnson,
agreed with the protesters and strongly condemned the prison for operating a
“State Mechanic Institute” competing with free labor.
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“Labor leases with the
railroads produced problems
in Tennessee, but leasing for
other types of work fared
better.”

At the end of the Civil War, faced with the expensive prospect of
refurbishing the old prison or building additional facilities, the poverty-
stricken state chose to lease its convict labor for a four-year term to the highest
bidder. The prison directors retained the authority to enforce rules “to promote
the health, comfort, order and discipline of the convicts, and the proper deport-
ment of the lessee, officers, keepers and guards of the prison.” A Nashville
furniture manufacturer won the lease, paying 43 cents per day, the highest
amount obtained by any state that the prison directors knew of. But a fire
gutted one of the prison workshops a year later, destroying much of the
manufacturer’s equipment, supplies and product. The lessee stopped payments
and claimed damages against the state. The legislature disagreed and litigation
ensued.

Subsequent labor leases with the railroads produced other problems,
including accidents on the job, escapes and administrative and supervisory
trouble, along with objections to competition with non-convict labor and to the
temporary nature of railroad construction.

But leasing for other types of work was more successful. Branch
prisons at Tracy City and Battle Creek provided steady employment in mines.
A five-year lease with an agricultural implements manufacturer provided
almost half the prisoners at the main prison with jobs building wagons. Pris-
oners also worked on farms and were subleased to other private businesses.
By 1872 Gov. John C. Brown boasted that the businesses employing convicts
were meeting their financial obligations promptly, had offered a variety of jobs
and had cut down on competitive effects through their diversified production.
Tennessee’s system, he thought, was superior to those in neighboring states
because they spent large amounts of money on their prisons while Tennessee
did not.

Case Study: Texas.3¢ Between the end of the Civil War and the
outbreak of World War I, Texas also routinely hired out prison inmates to
private individuals and corporations. The system did not emerge as the result
of any “clearly conceived and well-executed master plan. Instead it developed
from the plodding and often haphazard efforts of state officials to provide for a
growing inmate population at a time when there was little money for state
spending and limited public support for innovation in prison policy.” Fees
paid by private contractors for the labor of prisoners from the 1870s until the
end of the leasing system in 1912 offset most of the operating expenses for the
Texas penal system. Industries operated by the state inside the prisons
“languished...[and] never became profitable” while the private leases outside
the prisons “flourished and paid handsome dividends.” Railroad contracts
were more lucrative for the state than farm labor, but the latter was more
common, especially in sugar farming, and yielded net revenue to the state of
$3.4 million over the period. Black prisoners predominated on sugarcane



“Reformers complained that
the contract-lease system did
not teach prisoners a trade or
reform them to lead produc-
tive lives.”
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farms, and the labor prices charged to companies were only slightly less than
the wages of similar free labor. From 1908 to 1912 black prisoners in first-
class physical condition cost $31 per month and first-class white prisoners
cost $29 per month.

Reformers of the day complained that the contract-lease system did not
teach prisoners a trade or reform them to lead productive lives during their
terms in prison. As one inmate opined, the prisons were “a nurse and school”
to prepare convicts to be career criminals. Yet the meager data show that
Texas prisoners overwhelmingly were serving their first term, suggesting a
low recidivism rate. During the 1880s, for example, more than 90 percent of
Texas convicts were first termers and from 1900 to 1912 first termers ranged
from 80 to 85 percent. By contrast, in 1994 only 47 percent of Texas convicts
were nominal first termers in the state’s prisons, and only one in three was a
true first termer, that is, with no prior time served in any prison.3” Fragmen-
tary national data suggest a similar pattern; recidivism experience has wors-
ened over the last century .38

Restricting Work by Prisoners

Many artisans and businesses in the outside world bitterly criticized
enterprises that used prisoners, whether operated by prison officials them-
selves or by private businesses, because of the competition the prison products
created. Allied with prison reformers, these interest groups eventually suc-
ceeded in many cases in obtaining restrictive legislation against what they
regarded as unfair low-wage competition. Prison wardens, fearing a loss of
decision-making power and the new task of supervising unproductive and idle
prisoners, vigorously opposed new restrictions. Ironically, prison workshops
generally had a hard time competing with private enterprise. Nevertheless,
because it involved convicted felons and because questions were sometimes
raised about the terms on which prisons awarded contracts to entrepreneurs,
the “prison industry had certain attributes which made it a convenient scape-
goat for the troubles of workingmen.”39

Some mistreatment of convicts by private employers doubtless oc-
curred.* Yet there is no study documenting that standards of treatment by
private employers differed from those of prison officials. Gov. Peter Turney
of Tennessee called the lease system ‘“cruel in the extreme,” but it was not
clear whether he was concerned about the well-being of convicts or his own
political well-being in appealing for the votes of free laborers. Deplorable
conditions in some 19th-century prisons are documented, to be sure. Yet the
state, not private employers, held ultimate responsibility for prison conditions.

Complaints that the prisons were not reforming prisoners or that the
prisoner work camps were a threat to the safety of people living nearby often
coincided with local resentment because work done by the convicts allegedly
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“Opportunities to use
prisoner labor dwindled
during the first three decades
of the 20th century.”

eliminated work for local residents or because private contractors diverted
business from local merchants. A Galveston (Texas) Daily News reporter in
1879 pointed out that there had been no public outrage regarding treatment of
prisoners as long as local businesses supplied the camp with needed goods.
But when the local contractor began buying supplies outside the area, local
citizens became upset and began complaining about abuse of prisoners.4!

State Action

The combination of complaints about competition from prison-made
products, allegations of abuse of working prisoners and concerns about the
security of citizens created mounting political pressures in many states to do
something about all three. Under such pressures, for example, the New York
Legislature in 1842 banned even the transfer of new skills to inmates, declar-
ing that “no convict shall...be permitted to work...at any other mechanical trade
than that which...such convict had learned and practiced previous to his con-
viction.”#2 By 1844 both Auburn and Sing Sing were running deficits under
the impact of the restrictive statutes. The idea of the self-supporting peniten-
tiary was being undermined. By 1855 the expenses of the penal system ex-
ceeded earnings by over $325,000, partly because prison industry efforts to
avoid competitive impacts brought financial ruin through poorly chosen
industries .43

In 1887 the New York Legislature passed the even more restrictive
Yates law, which abolished all labor contracts and all manufacturing using
“motive-power machinery,” limiting prison industries to handicrafts and
distribution to in-state only. New Jersey, Ohio and Illinois abolished contracts
in the early 1880s, too.#** Beginning in 1883, Pennsylvania passed a series of
restrictive laws that achieved the nearly complete extinction of private prison
industry in that state by 1897.43

Between the 1890s and the 1920s a number of legislatures enacted laws
to prohibit the sale of convict-made goods within their states. Many, like New
York, adopted the public-use or state-use system, which permitted convicts to
manufacture goods for sale to state government agencies only — a very lim-
ited market. The opportunities to use prisoner labor continued to dwindle
during the first three decades of the 20th century, and during the Great Depres-
sion 33 states passed laws prohibiting the sale of convict-made goods on the
open market.#6

Case Study: Tennessee. During the 1870s and 1880s prison reform-
ers and labor leaders stepped up their opposition to the lease system. The
Tennessee legislature conducted numerous inquiries and the majority reports
always found the system satisfactory while a minority condemned it. Gov.
James D. Porter in 1877 remarked, “The present system of employing convict
labor is wrong, but I am not certain that the general sentiment of the people of
Tennessee is not in favor of it.” He complained about the escapes involved in
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subleasing convicts to farmers and railroads. His successor, Gov. William B.
Bates, also opposed the lease system but felt that economic necessity required
its continuance.

In 1891 non-convict miners in east Tennessee stormed the branch
prisons and during a three-day riot freed more than 400 convict workers
before order was restored. The mining company capitulated, rehired union
miners and halted the use of convicts. In 1892 all four gubernatorial candi-
dates promised to abolish the lease system. By 1897 the legislature had
confined leasing to those firms that would operate factories within state prison
facilities. Gov. Turney claimed that a return to the old leasing system would
be “cruel in the extreme.” He asserted that the state “really made no money,
but rather lost, by leasing convicts on account of riots, outbreaks, and inva-
sions” [by organized labor, not prisoners!]. By the early 20th century, all
forms of convict leasing had ended in Tennessee, largely because of the so-
called progressive movement and rising sympathy with labor, especially
organized labor.#7

Tennessee law still requires that convicts “be kept at labor when in
sufficient health” within the prison. Outside employment is permitted only
under government direction on state-owned or -leased land, except for about
50 prisoners in a work release program that involves community service on
the property of nonprofit agencies like Goodwill Industries.*® Essentially, no
employment is allowed in the productive voluntary sector, and government
agencies are monopoly employers of convict labor as well as exclusive buyers
of convict-produced goods and services.

Case Study: Texas. The Texas lease system ended after a concerted
attack by reform-minded persons. The most important reformers were the
chaplain of the Huntsville unit, the Rev. Jake Hodges, and a crusading young
reporter for the San Antonio Express, George W. Briggs. Hodges had for
years interfered in disciplinary actions, especially in instances of corporal
punishment. Hodges found a sympathetic ear in journalist Briggs, only two
years out of school, whose series of articles was published over a span of five
weeks in December 1908 and January 1909. In an era of progressive journal-
ism devoted to exposing maladministration, the biggest so-called revelation
was that “the system was geared almost exclusively to making money, with
very little effort expended to reform prisoners.” The series triggered enough
political controversy to induce a skeptical governor to ask that legislative
leaders establish a committee to investigate the prison system.*9

The committee’s findings led to a new prison law that abolished “the
system of leasing and hiring out of prisoners.” The evidence consisted mostly
of unverified allegations of horrific abuse by profit-driven entrepreneurs,
charges embraced by those who believed that rapacious capitalists systemati-
cally abused and exploited their workers.’0 Witnesses offered little support
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“From 1929 onward, a series
of federal laws restricted
shipment of prison-made
goods.”

for their charges and participants abandoned leasing without considering
improvements to the state system of bonding, inspecting and monitoring
private contractors. By 1923 not a single convict was leased to the private
sector.d!

The movement to end the Texas lease system was bolstered by the
discovery of an immense oil field at Spindletop, near Beaumont, Texas, on
January 10, 1901. Spindletop filled the state government’s coffers and al-
lowed it to subsidize the prison system. The taxes paid by the new energy
industry made it far less urgent for prisons to pay their own way. Some re-
formers even argued that the taxpayers would not suffer because if private
contractors made profits on convict farm labor, state industries and farms
could too. They ignored the obvious differences in incentives between state
bureaucrats and entrepreneurs, not to mention centuries of experience with
government’s profligacy.

Federal Restrictions

The federal prison system of today had its origins in objections to the
leasing of prisoners. For years, federal prisoners had been kept in state prisons
at federal expense. But in 1887, Congress outlawed the leasing of federal
convicts to farmers and entrepreneurs.>2 This action came at a time when
many states still depended heavily on the revenue from prisoner leasing, so
some state penitentiaries refused to accept federal prisoners after 1887. As a
result, Congress voted in 1891 to establish a separate federal prison system .53
Still, the major impact of federal action on state use of prisoners did not come
until 1929.

Restrictions on Interstate Commerce. From 1929 onward, a series
of federal laws limiting shipment of prison-made goods made it increasingly
difficult to provide productive employment for prisoners.

e The Hawes-Cooper Act (1929) mandated that prison-made goods
transported from one state to another be subject to the laws of the
destination state. The effect was to permit a state to ban the sale of
all prisoner-made goods, whether made outside or within the state.
Hawes-Cooper went into effect in 1934 and affected only states
that banned the sale of prisoner-made goods.

e The Ashurst-Sumners Act (1935) made shipping prisoner-made
goods to a state where state law prohibited the receipt, possession,
sale or use of such goods a federal offense. Although the act
strengthened Hawes-Cooper restrictions on interstate shipment of
convict-made goods, protectionist businesses and unions were
unsatisfied because the act relied on the states to ban such com-
merce.

e The Sumners-Ashurst Act (1940) made it a federal crime to know-
ingly transport convict-made goods in interstate commerce for
private use, regardless of laws in the states.>*



“The Percy Amendment set up
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Restrictions on Federal Procurement. In addition to restricting the
shipment of goods made by state prisoners, both Congress and the president
placed restrictions on federal contracts and purchases.

e The Walsh-Healy Act (1936) banned convict labor on federal
procurement contracts in the “manufacture...production or furnish-
ing of any...materials, supplies, articles or equipment used in
government contracts where the amount thereof exceeds $10,000.”

e Executive Order 11755, effective January 1, 1973, restricted the
purchase of inmate-made goods by the federal government .53

As a result of restrictions by the federal and state governments, “the
original conception of the penitentiary was thus turned on its head,” Andrew
Peyton Thomas, a young assistant attorney general in Arizona, said recently.
“Prison labor, once viewed as indispensable for restoring a healthy relation-
ship between the criminal and society, was made literally a federal offense.”5¢
The irony is that “whether their preferred penal philosophy was rehabilitation,
retribution or deterrence, virtually all of the founders of America’s prisons
believed in the values of prison labor.”>7

Wartime Relaxation of Restrictions. During World War II, federal
prohibitions on inmate labor were temporarily relaxed, prison industries
produced much-needed war materiel and prison morale reportedly rose. Some
prisons again became self-supporting and ran surpluses. But the federal
government reimposed the restrictions after the war, paying no heed to the
prosperity earned through prison self-sufficiency and the habilitative value of
work for prisoners themselves.

Relaxation of Restrictions under the PIE Program. In 1979, Con-
gress relaxed some of the strictures on prison labor when it passed the Justice
System Improvement Act or Percy Amendment, named after then-U.S. Sen.
Charles Percy (R-IL). The Percy Amendment permits waivers of the
Sumners-Ashurst and Walsh-Healy restrictions on the interstate sale of prison-
made goods and sale to the federal government provided that:

e Prisoners are paid the “prevailing” or comparable wage (sometimes
union scale);

e Local labor union officials are consulted and approve;
e Officials find that local non-convict labor is unaffected; and
e Goods produced are in an industry with no local unemployment.

The Percy Amendment created the Private Sector/Prison Industry
Enhancement Certification program (PS/PIEC, better known as the PIE pro-
gram), a first step in allowing private companies to employ prison labor, since
most business markets cross state lines.
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“Since 1979 the PIE program
has certified 37 jurisdictions
and generated gross earnings
of $63 million, including
room and board payments of
$13 million.”

Work for Prisoners Today

Federal and state officials as well as private prison reform groups have
spent several years exploring ways to increase the number of prisoners who
work. This renewed interest in prison labor stems from the tremendous in-
creases in the prisoner population, the diminished belief that prisons can
reform prisoners and an American business community unafraid of competi-
tion from labor-intensive products best suited to prisons — and typically
produced offshore.58 Progress has been slow, both because of the PIE
program’s many constraints and because increasing work for convicts has not
had a high priority with either government officials or private businessmen.

Operating under the Federal PIE Program. Approved PIE pro-
grams directly involve private entrepreneurs in prison-based joint ventures.
Since 1979 the PIE program has certified 37 jurisdictions and generated gross
earnings for convicts of $63 million, including room and board payments of
$13 million. At the end of the first quarter of 1996, 1,944 prisoners were
employed and earnings were at an annual rate of $13 million, with about half
of earnings going toward family support, victim restitution, taxes and incar-
ceration costs.” These modest results indicate that the Percy restrictions make
it difficult to create useful jobs.%0 [See the sidebar on Private-Public Ventures
in Prisons.]

The Percy legislation is “quite definite on the subject of wages: inmates
in certified projects must receive wages comparable to those paid for similar
work in the area in which the project is located. The legislative history accom-
panying the bill makes it clear that Congress saw comparable wages as the best
compromise among competing positions.”®! In a bow toward regulatory
freedom, fringe benefits and employment taxes need not be identical.

State Movement toward Work for Prisoners. In 1990 California
voters rejected a $450 million bond issue to fund prison construction but
approved a change in the state’s constitution to allow operation of private-
sector prison industries when assured by the governor that the jobs would not
result in the layoff of civilian workers. In 1994 Oregon voters overwhelm-
ingly approved a constitutional amendment to put 100 percent of inmates to
work. The Enterprise Prison Institute, headed by prison consultant Knut A.
Rostad, promotes and studies corporate involvement in prison work programs.
Its board includes Edwin Meese, former U. S. Attorney General, and Rep. Bill
McCollum, chairman of the House Judiciary Subcommittee on Crime. A
survey of prison officials who manage correctional industries in 25 states
found that they believe inmate work programs should be increased so that
between 18 and 30 percent of prisoners do full-time work.%2 The Correctional
Industries Association says that by the year 2000, 30 percent of inmates will
work, up from about 11 percent today, and produce $8.9 billion in sales, up
from only $1.3 billion.
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Private-Public Ventures in Prisons

Since 1979 the Prison Industry Enhancement (PIE) program has certified 37 jurisdictions to
engage in joint ventures with private enterprises to employ inmates. Although fewer than 2,000 prison-
ers in the nation participate in less than 120 work projects, correctional administrators who have taken
part say the projects have been successful.

Example: Electronic Cables. Inside the Evans Correctional Facility in South Carolina, a
maximum/medium security prison, some 250 inmates assemble nearly $20 million worth of cables for
use with and in electronic equipment annually for Escod Industries, a division of Insilco Corporation, a
Fortune 500 conglomerate based in Columbus, Ohio. The cables are purchased by corporations like
IBM and Canadian-based Northern Telecom. The Evans plant, one of the company’s seven manufac-
turing facilities in the United States, is supervised by an Escod civilian staff of 10. The Evans plant
manager, Bert Christy, says, “The productivity and quality of this work force is as good as, if not better
than, any that I’ve ever worked with.” Inmates with five unexcused absences within any six-month
period are terminated. The plant won an award from IBM for being in the top 10 among 500 plants by
delivering 25,000 cables with zero defects.

Example: Baseball Caps. Inside the maximum security Somers unit of the Connecticut
Department of Corrections, Maryland-based Lyon Brothers Manufacturing Company employs 18
convicts to make baseball caps that are sold to private companies, retail sporting goods stores and
government agencies. Lyon Brothers holds the license for manufacturing the emblems of all the teams
of the National Football League and Major League Baseball. The caps worn by Midas Muffler me-
chanics, Little League World Series players and St. Louis police officers are sewn by Somers inmates.
The warden says that the joint venture with Lyon Brothers has been good for the prison because it gives
inmates a positive goal to shoot for, while the plant manager, Renate Hellin, says the venture offered an
affordable way to enter a new market closely related to its main line of emblems.

Example: Reservations. Since 1986 TWA has employed a total of 300 inmates in the Califor-
nia Youth Authority’s Ventura Training School for youthful offenders as agents who schedule all of
TWA’s intineraries for around-the-world trips. The work force typically consists of 70 agents, and
nearly 60 have continued their employment at the company’s Los Angeles reservation center after
release from prison. The 1992 riots in Los Angeles following the Rodney King verdict highlighted the
reliability of the Ventura center for TWA. The company was forced to close its Los Angeles office but
Ventura operated over the two-day period, handling many calls from travelers who otherwise would
have been lost to competitors.

Example: Graduation Gowns. Inside the Leath women’s prison in South Carolina, 40 in-
mates sew, inspect, sort and package graduation gowns for Jostens, Inc., a Fortune 400 company and
the largest manufacturer of graduation gowns in the country with 43 offices and manufacturing plants
throughout the United States, Mexico and the Caribbean. Jostens’ main gown plant is in Laurens,

S. C., only 25 miles from the Leath prison. Production manager Linda Knight says that quality initially
was a problem but it improved with new training methods. Knight says that absenteeism and turnover
are no different than at the company’s Laurens plant and that productivity is good, but the sewing must
be kept simple and repetitive.

The wide range of other “free venture” prison production includes telemarketing, metal fabrica-
tion and assembly work like sheet metal products and heater assembly, mapmaking, computer network-
ing equipment, saddles and related tack, pallets, boat lifts and exposed aggregate concrete.

Source: George E. Sexton, Work in American Prisons: Joint Ventures with the Private Sector, U.S. Department of Justice,
National Institute of Justice, NCJ 156215, November 1995.
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“South Carolina, the leading
state in private employment,
has 325 in the PIE program.”

Many states are moving toward private-sector jobs for prisoners, but
slowly. South Carolina, the leading state in private employment of prisoners,
has 325 in the PIE program. California is second with 274, Washington has
201 and Nevada 198.93 In Texas, the legislature has repealed the state ban on
pay for prisoners® and authorized the Department of Criminal Justice to
contract with state agencies, local governments and private enterprise for the
use of inmate labor, but only 134 prisoners have been employed.

The Texas state comptroller, John Sharp, has suggested a goal for the
year 2000 of 6,000 Texas prisoners employed in joint ventures. Yet most
goals for private employment of prisoners are very modest. For example, at
the annual meeting of the American Correctional Association in August 1996
in Memphis, Tenn., prison industry officials expressed hope that 3,000 prison-
ers would be employed in the PIE program nationwide by 2000.

Answering the Critics

From the earliest days of prison industries, complaints have surrounded
work by prisoners — complaints about prison-made goods competing with
those produced on the outside; about physical abuse of prisoners, especially
those leased to private businesses; and about security. The objections to
competition from prison-made products were largely responsible for the
restrictive state and federal laws that play a big part in the idleness of so many
prisoners today. Are these objections and concerns serious enough to keep
productive work for prisoners to a minimum, or can they be dealt with in ways
that allow the use of this resource?

Does Prisoner Work Create
Unfair Competition for Free Labor?

From an economist’s perspective, newly created value — whether
produced inside or outside prisons — is a social boon, not a curse. Production
by prisoners creates rather than destroys jobs. For example, if prisoners make
filing cabinets, the task requires someone to manufacture sheet metal, to
transport it to the work site and to transport the finished product. These and
the demands for other goods and services create new jobs. But certain firms
and local labor might be hurt more than helped, at least in the short run.

Case Studies. It is not difficult to find complaints about prison labor
on the outside. For example, an article in the December 1995 issue of Furni-
ture Design and Manufacturing magazine criticized a Federal Prison Industries
(FPI) proposal to expand its production of furniture.%> The FPI is a wholly
owned government corporation created in 1934 to produce goods for sale
exclusively to the federal government. The FPI is responsible for employing
25 percent of sentenced federal inmates and is required to diversify as much as
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possible to minimize its market impact. In response to industry criticism, the
FPI argues that its overall economic impact is positive, especially since 73
cents of each sales dollar is spent directly on materials, equipment and ser-
vices purchased from private businesses. The competitive impact on the
furniture industry is minimal, and if anything, creates net jobs in the industry,
according to FPI analysis.06

Other cases that have given rise to complaints, especially from orga-
nized labor, are as follows:

Lockhart Technologies. Lockhart Technologies, Inc. closed its Austin,
Texas, branch, laid off 150 workers and moved its operations into a state
prison located in Lockhart, Texas, that is operated by Wackenhut Corporation.
The prisoners are paid the federal minimum wage to assemble circuit boards,
provided no health or other benefits (they have them already) and allowed to
keep 20 percent of their wages. The products go to computer industry giants
like IBM, Compaq and Dell. Joe Gunn, president of the Texas AFL-CIO,
complained that Wackenhut violated federal law by not consulting with
organized labor and declared this kind of prison labor “absolute indentured
slavery. [Wackenhut] puts people to work under conditions that we criticize
China for.”67 The Texas Employment Commission, on the other hand, said
that the only economic impact was in largely rural Caldwell County, where
the prison is located and where there were no unions to be considered.

Weastec Corporation. The United Automobile Workers union (UAW)
pressured Honda in 1992 into discontinuing a contract with Weastec Corpora-
tion for parts assembled by jail inmates in Ross County, Ohio. “Honda
backed off,” says Ohio UAW official Warren Davis, “because they didn’t feel
the negative publicity was worth it.”68

Toys R Us. A union protest stopped a Chicago-area Toys R Us store
from using inmate labor to stock shelves at night in 1994.69

Hog Slaughtering in Arizona. A hog-slaughtering plant was closed,
putting United Food and Commercial union members out of work, and the
Arizona Department of Corrections and the Pork Producers Association
subsequently opened a joint venture plant.

According to Jack Henning, executive secretary-treasurer of
California’s Federation of Labor, joint ventures using prison labor are obli-
gated to consult local labor unions but “they rarely do.”70 Opponents of
profit-and-loss prison labor projects — sometimes termed “enterprise prisons”
— argue that cheap labor, not social responsibility, fuels the movement
toward private employment for prisoners.”! Some critics admit that prisoners
are eager to work, especially since they can save thousands of dollars over a
few years, but object that prisoners are exploited without the right to organize
politically or unionize.”?
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“The potential impact of
expanding work for welfare
recipients would dwarf that
of putting 1.1 million
prisoners to work.”

Overall Economic Benefits. In the competitive fray, one person’s
productive success often harms or even ruins another supplier financially. Yet
we tolerate competition, even celebrate it, because its advantages vastly out-
weigh its disadvantages. Despite sometimes visible and poignant costs, com-
petition is good rather than bad. As gymnastics coach Bela Karolyi put it, “No
competition, no progress.” Economist Joseph Schumpeter (1883-1950) called
the innovations that continuously render obsolete old inventories, ideas,
technologies, skills and equipment “gales of creative destruction.” The only
alternative to consumer sovereignty and free markets is producer sovereignty
and guaranteed monopoly.”3 This would serve us very badly as a society
because competition allows us to discover the cheapest and most efficient or
effective way to do any job, sparing productive resources for new tasks.

Comparing Prisoner Work to Workfare for Welfare Recipients.
Consider a related issue: welfare reform. Getting able-bodied adults off
welfare and into jobs is widely viewed as progress rather than as a threat to the
livelihood of others.”* Work for prisoners, by contrast, has been treated as a
competitive threat. What is the economic difference? To be sure, community
hostility toward convicts emerges from the fact that they are criminals, and the
welfare recipients are merely dependents. Yet there appears to be little con-
cern over the competitive impact of large numbers of welfare recipients going
to work. With 15 million persons receiving Aid to Families with Dependent
Children, 6 million receiving Supplemental Security Income, 27.5 million on
food stamps and millions more on Medicaid and other welfare programs, the
potential impact of a large expansion in work and production among welfare
recipients would dwarf that of putting 1.1 million prisoners to work.

Comparing Prisoner Work to the “Dumping” of Goods in Foreign
Trade. Fear of prison production resembles the debate over the so-called
dumping of goods by foreign producers. Economists argue that we should let
foreigners “dump” all the valuable goods they want. If others wish to give us
their goods, they add to the opportunity and wealth in our community. Ad-
versely affected business owners and displaced workers are seldom so san-
guine. Yet interest groups like the U.S. Chamber of Commerce and the AFL-
CIO are on record in general support of private-sector prison industries.”>

Minimizing Adverse Impacts. One way to minimize the adverse
impact of prisoner labor is to apply it to products that have negligible domestic
competitive effects. For example, Prison Blues, jeans produced by prisoners,
compete primarily with jeans produced offshore. However, if domestic and
free private enterprise cannot produce something at a profit, prison labor
probably cannot, either. A second way is to remove restrictions on prison-
made goods in interstate commerce, insuring that prison labor competes in a
national market.



“No one has demonstrated a
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Finally, states should repeal requirements that prison-manufactured
goods be used by state agencies or given preferences by those agencies. The
federal government should do the same with its mandatory purchase require-
ment for federal agencies. This would give private enterprise an opportunity
to compete for the business from state and federal agencies and from joint
ventures employing prisoners.

Why Prison Production Is No Guarantee of Profit. Focusing only
on wages can be misleading. There are other factors that make prison produc-
tion more, not less, expensive than non-prison production. These factors
include security problems, high turnover, lack of skills, poor work habits and
remote prison locations. A large percentage of inmates are illiterate or semi-
literate. Prison labor usually is suitable only for labor-intensive, low-skilled
work, at least on a large scale. In general, profit is no more easily achieved in
prison than out. If convict labor is cheaper than civilian labor, it probably is
because the entrepreneur hiring the labor expects it to be less productive.

Does Prisoner Work Make
Prisoner Abuse More Likely?

Accounts of the abuse of prisoner workers are often mixtures of fiction
and truth. Some of these accounts have come from historians who despised
capitalism and sought to discredit it, especially in labor matters, in both prison
workplaces and free world enterprises.’® Journalists are alert to any story of
abuse, whether behind bars or not.””

Certainly convict laborers have been killed and seriously injured on
the job, especially in railroad construction and mining. The same has been
true of non-convict workers.”8 However, no systematic data exist and no one
has demonstrated a “convict differential” in industrial accidents.

In a new book, Rutgers University historian David Oshinsky declares
that convict leasing “would disgrace the South...serve to undermine legal
equality, harden racial stereotypes, spur industrial development, intimidate
free workers and breed contempt for the law. It would turn a few men into
millionaires and crush thousands of ordinary lives.”” Oshinsky maintains
that “the South’s economic development can be traced by the blood of its
prisoners,” an unsustainable accusation in view of the fact that the rate of
incarceration in the South was about the same as in the nation as a whole. In
1880, for example, Mississippi had 65 prisoners per 100,000 population and
the nation’s average was 61. By comparison, in 1994 the national incarcera-
tion rate was 386 per 100,000.80 While the convict mortality rate was high 3!
the real villain was not leasing, but rather government’s failure to protect
human rights in the entire prison system.82

Private lease deals and work behind prison walls for private employers
(sometimes termed “enterprise prisons”) must conform to the U.S.
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“No peculiar new security
solutions are required before
prisoners go to work either
inside or outside prisons.”

Constitution’s Eighth Amendment prohibition of cruel and unusual punish-
ment. Further, the state should retain ultimate control and responsibility for
the treatment of convicts, whether they are leased out for profit or working
within prisons. As in prison operation, the state is likely to do a better job of
investigating, monitoring and auditing private enterprise than of overseeing
jails and work facilities operated by other bureaucrats. [See the sidebar on
Penal Servitude.]

Does Prisoner Work Create
Unreasonable Security Problems?

Security is, rightly, a central preoccupation of prison officials. But
convicts are far from equally bad or equally risky. Systematic risk classifica-
tion of prisoners was one of the advances in penology during the 19th century.
Among the manifestations of such progress are minimum, intermediate and

maximum security prisons.

Accountability is the fundamental answer to the security question.
Prison authorities and private enterprise must continue to be held liable for
escapes and security. Performance bonds posted by private employers en-
trusted with prisoners can improve the incentives for those employers to
maintain security. In some cases, contractors can hire their own guards and
adopt their own innovative security methods under careful monitoring. Work
release programs already operate successfully, as do joint ventures within
prison walls, and no peculiar new security solutions are required before prison-
ers go to work either inside or outside prisons. As mentioned above, construc-

tive occupation of prisoner time is likely to reduce security problems.

Conclusion

What can be done to make prisons hum with productive work? In
particular, how can private-sector jobs and high-quality goods and services be
radically boosted within prisons? State and federal prison systems control a
huge asset — convict labor — and largely waste its productive potential. All
50 states now have prison industry programs, and in 1934 Federal Prison
Industries, Inc. (trade name UNICOR) was established as a self-sustaining
corporation to keep federal inmates constructively employed and provide job
training. But the possibility of making a profit must be allowed if the rapidly
growing population of prisoners is going to have gainful employment. This
means repealing state and federal obstacles and encouraging private-sector

involvement.
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Penal Servitude?

The Thirteenth Amendment to the U.S. Constitution abolished slavery but preserved the au-
thority of prison officials to require convicts to work. It states, “Neither slavery nor involuntary
servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall
exist within the United States, or any place subject to their jurisdiction...” Court cases have repeatedly
upheld the wide authority of prison officials to manage prisons and assign work, provided that there
are no constitutional violations (Lucero v. Russell, 741 F.2d 1129 [CA Mont. 1984]; Wendt v.
Lynaugh, 841 F.2d 619 [5th Cir. 1988]; Fuller v. Lane, 686 F. Supp. 686 [USCD Ill. 1988]; Smith v.
Bingham, 914 F.2d 740 [5th Cir. 1990]).

A typical opinion states, “The necessary and correct result of our deference to the informed
discretion of prison administrators permits them, and not the courts, to make the difficult judgments
concerning institutional operations in situations like this” (Jones v. N.C. Prisoners’ Labor Union, 433
U.S. 119 [1977]). Prison officials are not allowed to discriminate or make decisions based on unlaw-

ful criteria like race, religion or national origin.

Armed with this authority, a few states reinstituted chain gangs in recent years, but Alabama,
the first to bring back the chains (made of plastic!), has been the first to again end the practice. They

declared it too inefficient and unsafe.

Work for prisoners, whether for private or public employers, does not have to be forced labor.
Those who favor such work are not advocating a new form of slavery, involuntary servitude, an
American gulag or any other such revolution. Nor is any reduction in prisoner rights and privileges
involved. Rather, the denial of productive work can be considered physical, mental and moral abuse

for healthy prisoners.

Joint venture companies behind bars do not want forced labor. In fact, firms want to choose
among applicants, who almost certainly will be numerous because of the advantages to prisoners

inherent in these work opportunities.

State statutes to facilitate work among prisoners should be drafted in permissive rather than
mandatory language to afford prison officials managerial discretion in assigning work and to avoid
triggering prisoner litigation under the due process or equal protection clauses of the Fourteenth

Amendment.
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“The possibility of making a
profit must be allowed if the
private sector is to provide
gainful employment.”

Public Policy Reforms. Among the steps that need to be taken are
these:

e Repeal the Sumners-Ashurst Act making it a federal crime to
knowingly transport convict-made goods in interstate commerce.

e Repeal the Walsh-Healy Act ban on the use of convict labor in
federal procurement contracts over $10,000.

e Repeal similar state laws restricting trade in prison-made goods and
services.

e Repeal state-use laws that compel state agencies to buy goods and
services made in that state’s prisons and institute competitive
bidding for all state, local and federal purchases.

e Repeal state and federal limitations on inmate pay to allow more
flexible, market-determined prices for inmates’ labor (compensa-
tion based on anticipated productivity).

e Pay modest bonuses to wardens and prison officials for progress
toward making their prisons financially self-sufficient.

e Create prison-enterprise marketing offices in prison and jail sys-
tems.

e Allow private prison operators to profit from the gainful employ-
ment of convict labor.

¢ Encourage and publicize private-sector proposals for enterprise
prisons.

e Set up procedures for competitive bidding for prison labor.

e Diminish prisoner litigation against prison work by repealing the
Civil Rights of Institutionalized Persons Act and the federal habeas
corpus procedure, then institute the English rule by which prisoners
can lose as well as gain something of value in lawsuits.83

e Explicitly allow contracts for convict leasing for work outside
prisons with responsible private enterprises, paying careful atten-
tion to legal liability, security against escape and state inspection
and supervision.

e Reallocate effort away from make-work training programs and
nonprofit “doing good” and toward getting real jobs done.

Running Prisons as a Business. The proper way to mimic the free
world of work as closely as possible is to encourage profit-and-loss employ-
ment of prison labor by private enterprise. Prisoner-run firms might even be
allowed, provided the activity is consistent with orderly operation of the
facility 84
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Inmates are eager to work for a variety of reasons: to relieve mo-
notony, to earn money wages and to claim good time credit and early release.
What about prisoner wages? Let them be flexible and set competitively.
Prisoners and prison labor pools expected to yield low value-added will attract
low offers and vice versa for high value. The evidence shows that for prod-
ucts that need entry-level, unskilled workers who are reliable and stable (light
mechanical assembly, welding, sorting, data entry, etc.), inmates can be
competitive with free world workers in terms of quality and productivity,
given close supervision and clear work standards.8> We can put many of the
problems of prison industry into better — competitive — hands.

What about the choice of businesses and markets? Two methods are
available. First, allow prison authorities to innovate and choose, aided by
private-sector marketing and management consultants. Second, solicit pri-
vate-sector bids for contracts and leases on convict labor and choose among
the proposals. Only businesses can really succeed in business. So the answers
to questions about what to produce and how can be answered by the competi-
tive marketplace.

Policy Options. Repeal of federal restrictions on prison labor would
allow the states to design their own lease and contract systems. Conditions
and criteria would differ among the states. States could lease labor to indus-
tries both inside and outside prisons and retain final control, inspection and
auditing responsibilities. Allowing state authorities maximum latitude in
negotiating prison lease deals would benefit taxpayers, prisoners and crime
victims and would improve public safety over the long run. As the Houston
Chronicle put it in a recent editorial, “The advantages to society of prison jobs
vastly outweigh any disadvantages.”86

Comprehensive legislation from the U.S. Congress may be the best
approach because a coherent package would make the goals and methods clear
and likely would elevate the political discussion as well.

NOTE: Nothing written here should be construed as necessarily reflecting the
views of the National Center for Policy Analysis or as an attempt to aid or
hinder the passage of any bill before Congress.
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